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This is an UNCERTIFIED copy for information/reference. For authentic copy please refer to certified copy only. In case of
any mistake, please bring it to the notice of Deputy Registrar(Copying).
HIGH COURT OF JUDICATURE AT ALLAHABAD

Court No.- 5
Case - S.C.C. REVISION No. - 104 of 2019

Revisionist :- Rakesh Kumar Gupta

Opposite Party :- Prem Kumar Arora

Counsel for Revisionist - Om Prakash,0nkar Nath Vishwakarma,Praveen Kumar
Counsel for Opposite Party :- Arvind Kumar Trivedi

Hon'ble Surya Prakash Kesarwani,J.

1. Heard Sri Pradeep Kumar, learned Senior Advocate, assisted by Sri Om Prakash-I and Sri Arvind Kumar Trivedi, learned
counsel for the plaintiff respondent.

2. Briefly stated facts of the present case are that father of the plaintiff-respondent had purchased Plot No.36, Block P-1,
Rattu Purwa, Hamirpur Road, Kanpur, from the Kanpur Development Authority by a registered sale deed/free hold deed dated
29.11.1996. The plaintiff-constructed a house over it bearing Municipal No.133/P-1/36, Rattu Purwa, Hamirpur Road, Kanpur
in the year 1999. In the ground floor portion of the said house there are certain shops. The defendant-revisionist was inducted
as tenant of one shop (hereinafter referred to as "shop No.1"). According to the plaintiff-respondent the rent of the shop was
Rs.2800/- per month. According to the plaintiff-respondent, the defendant-revisionist is a bad pay master and has also
defaulted in payment of rent for more than four months after 01.11.2016 and has alsa illegally and unauthorisedly occupied
another portion being shop No.5. Thus, by notice dated 29.03.2017, the plaintiff-respondent determined the tenancy and
asked the defendant-revisionist to vacate the shop and give its possession and also pay the arrears of rent. The defendant-
revisionist sent a reply dated 09.04.2017. Since the notice was not complied with by the defendant-revisionist, therefore, the
plaintiff-respondent filed SCC Suit No.32 of 2017 (Prem Kumar Arora Vs. Rakesh Kumar Gupta) which has been decreed in
respect of shop No.1 by the impugned judgment dated 27.08.2019, passed by the Judge Small Cause Court/Additional
District Judge, Court No.15, Kanpur Nagar. Aggrieved with this judgment the defendant-revisionist has filed the present
revision under Section 25 of the Provincial Small Cause Courts Act, 1887.

3. Learned counsel for the revisionist submits that since the defendant-revisionist has deposited the entire amount of rent
and expences etc. in terms of the plaint, on the first date of hearing, therefore, the defendant-revisionist was entitled for the
benefit of Section 20(4) of U.P. Act No.13 of 1972 read with Section 114 of the Transfer of Property Act, 1882. But the court
below has completely ignored the fact of deposit and the effect of the aforesaid provisions and illegally passed the impugned
order.

4. He further submits that the rent of the disputed shop no.1 was Rs.1500/- per month but The court below has illegally held
the rent of shop No.1 to be Rs.2800/- per month. Therefore, the impugned judgment and decree is arbitrary and illegal.

5. No other submissions has been made by learned counsel for the revisionist except those aforenoted.

6. Learned counsel for the plaintiff-respondent supports the impugned judgment.

7.1 have carefully considered the submissions of learned counsels for the parties and perused the impugned judgment.

8. So far as the submission of learned counsel for the defendant-revisionist with regard to the provisions of Section 20(4) of
U.P. Act No.13 of 1972 and Section 114 of Transfer of Property Act, 1882 is concerned, | find that the submission has no
substance. Admittedly, the property in question was constructed in the year 1999. Therefore, the provisions of U.P. Act No.13
of 1972 are not applicable in view of Section 2(2) of the U.P. Act No. 13 of 1972. So far as the provisions of Section 114 of the
Transfer of Property Act, 1882 is concerned | find that Section 114 provides for relief against forfeiture of a lease of
immovable property for non payment of rent. The Section 107 of the Act 1882 provides that a lease of immovable property for
any term exceeding one year can be made only by registered instrument. According to own case of the defendant-revisionist
he is tenant of the disputed shop no.1 w.e.f. 01.04.2009. There is no allegation that there was any registered lease deed. That
apart the tenancy of the defendant-revisionist was determined by the plaintiff-respondent as he does not want to keep the
defendant-revisionist as tenant. Therefore, on the facts and circumstances of the present case the provisions of Section 20(4)
of the U.P. Act No.13 of 1972 or the provisions of Section 114 of the Act 1882 have no application.

9. The second submission of learned counsel for the defendant-revisionist with regard to the monthly rent to be only
Rs.1500/- has no substance and is also contrary to the evidences on record.

10. In paragraph 3 of the plaint the plaintiff-respondent has clearly stated that the defendant-revisionist is tenant of shop No.1
at a monthly rent of Rs.2800/- and he paid rent for the month of March and April 2016 by cheque dated 11.05.2016 of
Rs.5600/- which the plaintiff deposited in his bank account No.10499992717. He also stated that the rent for the month of
September and October was also paid by the defendant-revisionist by cheque dated 08.11.2016 of Rs.5600/-. Paragraph 3 of
the plaint has been replied by the defendant-revisionist in paragraph 3 of the written statement in which he merely stated "that
the contents of paras 3 and 4 of the plaint as stated are not admitted. Kindly additional pleas be perused. However it is not
disputed that the answering defendant is tenant of private shop No.1" In the additional please of the written statement the
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defendant-revisionist has neither disputed nor denied the specific averment of paragraph 3 of the plaint with regard to the
monthly rent of Rs.2800/- and payment thereof by cheque by the defendant-revisionist to the plaintiff-respondent. This Court
specifically requested learned counsel for the defendant-revisionist to point out from the written statement any averment
denying the specific averment of paragraph 3 of the plaint but nothing could be pointed out. The plaintiff-respondent has also
proved by documentary evidences that the monthly rent of shop No.1 was Rs.2800/- which has been discussed by the court
below while deciding issue No.2. Thus, the court below has not committed any manifest error of law to hold that the rent of
shop No.1 was Rs.2800/- per month. The defendant-revisionist in his cross examination has also admitted the fact that after
the shop no.5 was vacated on 30.07.2016 by one Sri Narendra Kumar, thereafter he occupied the shop No.5. The relevant
portion of the cross examination of the defendant-revisionist as DW 1 has been reproduced by the court below while deciding
issue no.1 which fact has not been disputed before me. Thus, it is evident on record that rent of disputed shop No.1 was
Rs.2800/- per month.
11. Since the tenancy of the defendant-revisionist has been determined by the plaintiff-respondent in accordance with law and
also since the impugned judgment has been passed by the court below after well considering the facts and evidences on
record and it does not suffer from any manifest error of law, therefore, | do not find any good reason to interfere with it.
(112 Fpr al(ljlhe reasons aforestated, | do not find any merit in this revision. Consequently, the petition fails and is hereby
ismissed.

13. After the judgment was dictated in open court, Sri Pradeep Kumar, learned Senior Advocate, states on instructions of the
defendant-revisionist that the defendant-revisionist undertakes to vacate the disputed shop No.1 and shall handover its
vacant and peaceful possession to the plaintiff-respondent on or before 31.05.2020 and shall deposit the entire decretal
amount within one month from today after adjusting the amount already deposited and shall further deposit a sum of
Rs.42,000/- within the same period i.e. within one month for use and occupation of the disputed shop no.1 for the period from
todgé tzill 31.05.2020 and in that event the defendant-revisionist may not be dispossessed from the disputed shop till
31.05.2020.

14. Learned counsel for the plaintiff-respondent has no serious objection to the aforesaid undertaking of the defendant-
revisionist given before this Court.

15. In view of the statement made by learned counsels for the parties as aforenoted, it is provided that the defendant-
revisionist shall file an undertaking to the aforesaid effect before the court below within three weeks and shall deposit the
entire amount as mentioned above within one month from today. If these conditions are complied with by the defendant-
revisionist then he shall not be evicted from the disputed shop till 31.05.2020. If any of the aforesaid conditions are no
complied with by the defendant-revisionist then the protection given above shall automatically stand vacated. In the event the
defendant-revisionist complies with the conditions aforementioned but does not vacate the disputed shop and also does not
handover its vacant and peaceful possession to the respondent-landlord on or before 31.05.2020 then in that event besides
other consequences which may follow, the defendant-revisionist shall also pay to the plaintiff-respondent an additional sum
of Rs.1000/- per day for every day of delay in vacating and handing over vacant and peaceful possession of the disputed shop
to the plaintiff-respondent

Order Date - 1.11.2019/vkg
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