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'74.The life of a particular individual can not be taken

away except according to the procedure established by law and
that is the constitutional mandate. The law contemplates
recording of special reasons and , therefor the expression
'special' has to be given a definite meaning and connotation.
'Special reasons' in contradiction to ‘'reasons' simpliciter
conveys the legislative mandate of putting a restriction on
exercise of judicial discretion by placing the requirement of
special reasons.
76.---- the principles that were stated in Bachan Singh ( 1980
SCC (Cri) 580 ) and thereafter in Machhi Singh ( 1983 SCC
( Cri.) 681. The aforesaid judgements ,primarily dissects these
principles into two different components- one being the
'aggravating circumstances' while the other being the Mitigating
circumstances '. The court would consider the cumulative effect
of both these aspects and normally, it may not be very
appropriate for the court to decide the most significant aspect of
sentencing policy with reference to one of the classes under any
of the following heads while completely ignoring other classes
under other heads. To balance the two is the primary duty of the
court . It will be appropriate for the court to come to a final
conclusion upon balancing the exercise that would help to
administer the criminal justice system better and provide an
affective and meaningful reasoning by the court as
contemplated under S. 354(3) Cr.PC.

Aggravating Circumstances
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(1) . The offences relating to the commission of heinous
crimes like murder, rape, armed dacoity, kidnapping, etc. by the
accused with a prior record of conviction for capital felony or
offences committed by the person having a substancial history
of serious assaults and criminal convictions.

(2). The offence was committed while the offender was
engaged in commission of another serious offence.

(3). The offence was committed with intention to create fear
psychosis in the public at large and was committed in a public
place by a weapon or device which could be clearly hazardous
to the life of more than one person.

(4). The offence of murder was committed for ransom or like
offences to receive money or monetary benefits.

(5). Hired killing .

(6). The offence was committed outrageously for want only
while involving inhuman treatment and torture to the victim.

(7) The offence was committed by a person while in lawful
custody.

(8). The murder or the offence was committed to prevent a
person lawfully carrying out his duty like arrest or custody in a
place of lawful confinement of himself or another. For instance
murder is of a person who had acted in lawful discharge of his
duty under s.43 Cr.PC.

(9). When the crime is enormous in proportion like making an
attempt of murder of the entire family or members of a
particular community.

(10). When the victim is innocent, helpless, or a person relies
upon trust of relationship and social norms, like a child,
helpless woman , a daughter or a niece staying with a father/
uncle and is inflicted with the crime by such a trusted person.

(11). When murder is committed for a motive which
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evidences total depravity and meanness.

(12). When there is a cold-blooded murder without
provocation.

(13). The crime is committed so brutally that it pricks or
shocks not only the judicial conscience but even the conscience
of the society.

Mitigating circumstances

(1). The manner and circumstances in and under which the
offence was committed, for example extreme mental or
emotional  disturbance or extreme provocation in
contradistinction to all these situations in normal course.

(2). The age of the accused is a relevant consideration but not
a determinative factor by it self.

(3). The chance of accused of not indulging in commission of
the crime again and the probability of the accused being
reformed and rehabilitated.

(4). The condition of the accused shows That he was
mentally defective and the defect impaired his capacity to
appreciate the circumstances of his criminal conduct.

(5). The circumstances which, in normal course of life would
render such a behavior possible and could have the effect of
going rise to mental imbalance in the given situation like
persistent harrment or,in fact, leading to such a peak of human
behavior that in the fact and circumstances of the case , the
accused believed that he was morally justified in committing
the offence.

(6). where the court upon proper appreciation of evidence is of
the view that the crime was not committed in a preordained
manner and that the death resulted in the course of commission
of another crime and that there was a possibility of it being

construed as consequences to the commission of the primary
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crime.
(7). where it is absolutely unsafe to rely upon the testimony of
a sole eyewitness though the prosecution has brought home the
guilt of the accused.
77. While determining the question relatable to sentencing
policy the court has to follow certain principles and thode
principles are the loadstar besides the above considerations in
imposition of otherwise of death sentence.
Principles
(1). The court has to apply the test to determine , if it was the
“rarest of the rare” case for imposition of death sentence.
(2). In the opinion of the court, imposition of any other
punishment i.e. life imprisionment would be completely
inadequate and would not meet the ends of justice.
(3). Life imprisionment is a rule and death sentence is an
exception.
(4). The option to impose sentence of imprisionment for life
cannot be cautiously exercised having regard to the nature and
circumstances of the crime and all relevant considerations .
(5). The method (planned or otherwise) and the manner
(extent of brutality and inhumanity etc.) in which the crime
was committed and the circumstances leading to commission of
such heinous crime.

79. The court then would draw a balance-sheet of
aggravating and mitigating circumstances. Both aspects have to

be given their respective weightage.
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