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Section 10(7) of the Act provides that independent persons
present at the spot should be called as witnessess. It is in evidence that
some persons were present there. The Food Inspector has stated in his
evidence that they were called to witness the fact of purchase but they
did not agree. The learned counsel has rightly pointed out that in that
case the Food Inspector should have noted in the memo the said fact of
refusal, which he did not do, so according to him the evidence in this
respect of the Food-Inspector is as afterthought. In this connection he
has referred the case Fateh Bahadur Srivastava and another v. State
1983 A.Cr. R. 51 wherein it has been held that, " if the independent
witnessess are not prepared to give evidence. such fact should be
mentioned in the memo prepared on the spot failure of which the
conviction is not sustainable. "
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The obligation which section 10(7) casts on the Food Inspector is
to "call" one or more persons to be present when he takes action. The
facts in the instant case show that the Food Inspector did call the
neighbouring shopkeepers to witness the taking of the sample but none
was willing to co-operate. He could not certainly compel their presence.
In such circumstances, the prosecution was relieved of its obligation to
cite independent witnessess.
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